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(12) Before closing the judgment, 1 must, in fairness of the
learned counsel for the respondents in Criminal Misc. No. 5033-M of
1984, notice that he made an effort to justify the maintenance of the
bail order on merits on the anvil of the provisions of the Ordinance/
Act, but as said earlier, it would be appropriate for the respondents

to approach the Special Court for the purpose in the first instance.
Ordered accordingly.

N.K.S.

Before J. M. Tandon, J
JOGINDER PAL,—Petitioner.
Versus
STATE OF PUNJAB,—Respondent.
Criminal Miscellaneous No. 2090-M of 1984
September 25, 1984

East Punjab. Children Act (XXXIX of 1949)—Sections 3(c), 34,
35, 42 and 43—Child found guilty of murder—Court reporting his
case to the State Government for orders-—State Government under
section 34(2), ordering defention of the child in a Certified School
till the age of 18 years—Child also ordered to be detained in the
Borstal School after he attained the age of 18 years—Detention of the
child aftler the age of 18 years—Whether legal—Proviso to Section

43(2)—Whether appliceble.

Held, that the limit of 18 vears for detention of a child pres-
cribed under Section 43(2) read with Section 42 of the East Punjab
Children Act, 1949 cannot be extended to a child transferred to the
Borstal School in pursuance of an order passed by the State
Government under Section 34(2). The proviso to Section 43(2)
shall apply only where the child had been sent to the Certified
School by the Court under Section 35¢#). The power of the State
Government under section 34(2) of the Act to order the detention
of the child beyond the age of 18 vears in a Borstal School does
not stand curtailed by ordering his detention in a Certified School
till he attained the age of 18 years. The Court trving a child can
direct that he be detained in a Certified School under section 35(e)
of the Act. The child can be detained in a Certified School by the
Court till he attains the age of 18 vears. After the child so detained

Y IR [ TR R m,ww Pk e [ (CIEERS T [
i HA L



385
Joginder Pal v. State of Punjab (J. M. Tandon, J.)

in a Certified School has attained the age of 16 years he can be
trangferred to the Borstal School by the Stater Government under .
Section 43(2). The proviso to section 43(2) will apply only to a case
in which the child has been sent to a Certified School by the Court
under Section 35(e) and the State Government in exercise of
powers under Section 43(2) transfers him {0 a Borstal School after
he attains the age of 16 years. The proviso to section 43(2) shall
have no application where a child is ordered to be detained in a
. Cfergilﬁe% School but by the State Government under Section 34(2)
of the Act. : : '

(Paras 10 and 11).

Petition under section 72(3)/73 of the- East Punjab Children
Act, 1949 read with section 482 of the Code of Criminal Procedure
praying that the entire record concerhing the case of the petitioner
be summoned ond after the perusal of the same, the impugned
order, Annexure P.3 passed by the Government on Tth January, 1982
may be quashed and the Government may be ordered.to pass suit-
able orders under the Act or in the alternative the order passed
by the Government, Annexure P.3, be suitably amended so that it
may fulfil the requirement of East Punjab Children Act, 1949.

Aﬁy other order which in the circumstances of this case, this
Hon’ble Court deems fit and proper be also passed.

Filing of an affidavit in support of the present petition be dis-
_pensed with as the petitioner is confined behind the bars.

Filing of certified copies” of Annexures be -disbense-d with.

Costs ,éf the petition be awarded to the petitionelr.

V. K. Jindal, Advocate, for the Petitioner. |

D. S. Brar, Assisfant Advécate-Gener.al, Punjab.
JUDGMENT |

J. M. Tandon, J.:

(1) The petitioner was convicted under section 302, Indian
- Penal Code, by the Additional Sessions Judge, Amritsar,—vide
order, dated May 28, 1981, and sentenced to imprisonment for life )
and a fine of Rs. 5,000, in dafault of payment further rigorous im-
prisonment for two years,—vide another order, dated May 29, 1981.
The petitioner filed Criminal Appeal No. 400-DB of 1981 which
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was dlsposed of on November 9, 1981 The operative part of this
order reads :— . :

“So far as Joginder Pal appellant is concerned, he was ~aged

"14 years at the time of the occurrence. He had given

this age at the time of his examination under section. 313,
Code of Criminal Procedure. ‘He produced a -photostat

copy of his birth entry to show that his date of birth-was
31st August, 1966. 'However, the learned Judge mis- .
takenly - attributed this statement and applied the .
evidence to Rana. He held that Rana was -a child

-instead of holdlng that Joglnder Pal was a ch11d at the
'tlme of 1nc1dent A W

ey

Jog‘lnder Pal is a first offender. There \};as nothing to

suggest that he is so unruly or of so depraved a
character that he is not a fit’ person to be sent to a Certi- -
fied School. - The provisions of section 27 of. the East
Punjab Children. Act are fully applicable to -him. We,
therefore, partly allow his appeal. We wuphold his con-
viction, but set aside his sentence. We report: his. case to
the State Government under section 34(1) of:the. East
Punjab Children Act and direct that he be kept in safe
custody, separate from “adult prisoners and ‘hardened
criminals, having proper facilities for education, voca-
tional training and ethical instruction on such conditions
and for such period as the State Govenment thinks fit.
Of course, as postulated- under the Act, the said period
shall not exceed the maximum period of imprisonment to

'_Which Joginder Pal appellant could be. sentenced for
the offence of murder. It is further directed that the State

Government shall take the decision under section . 34(2)

‘of the Act within two months from today, with regard to

the place and conditions of the detention of Joginder Pal.”

The State Government thereafter passed the - or‘der, dated
January 7, 1982 (P 3), which reads — .

“In exercise of the. powers coriferred under sub-section (2) of

section 34 of the East Purjab Children Act, 1949 (Punjab

‘Act No. 39 of 1949), the Governor of Punjab is pleased

to order that the youthful offender, Joginder Pal. aliqs
Papu, son of Shri Charan Dass, resident of Chowk Chirra,
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district Amritsar, at present confined in- Qentrgl Jail,
Amritsar, be henceforth detained in Certlhed School
Hoshiarpur, and he boe kept separate from adult
prosiners, hardened criminals, having proper facilities
for education, vocational training and etnical instructions
till he attains the age oi eighteen years - and thereafter '
in the Borstal Instituie and Juvenile Jail, Faridkot till he
attains the age of twenty-one years. With all = aforesaid
facilities, conditions atter he has. attained the age of 21
years he will be transferred to an ordinary jail for under-
going the remaining period of his deiention order whg‘ch

" will be issued by the Home Department. The period of

“-detention will not exceed the maximum - period of im-
prisonment- to wheih Shri Joginder Pal could be sen-
tenced for the offence of murder.”

 (2) The petitioner . committed the oiffence of murder on Decem- .
‘ber 14; 1979. In Criminal Appeal No. 400-DB of 198, . decided on
“November 9, 1981, it was held that the petitioner was 14 years of
- age on the ‘date of occurrence. - 'The petitioner would, therefore, be
19 years in December, 1984. 'Che petitioner has' assailed the order
of the State Governmeni, daied January 7, 1982, (P.3) on the ground
. that his detention afier he attained the age of 18 years is illegal.

(3) The learned counsel for the petitioner has argued that the
Government has ordered the detention of the petitioner in:a Certified
‘School, Hoshiarpur, till he attained the age of 18 years. The State:
(xovernment could transfer the petitioner to a Borstal School under
section 43(2) of the East Punjab Children Act, (hereafter the Act)
but even by doing so he could not be detained -therein beyond the
age of 18 years under proviso thereto. The petitioner has been
ordered to be detained in the Borstal School after attaining the age.
of 18 years as such the impugned order, dated January 7, 1982,
(P. 3) is liable to be quashed being infraction of provisg; to section
43(2) of the Act. Reliance has been placed on. and Yayendra and
another w. State of Uttar Pradesh, Cr. Revision -3l of 81, decided
on 22nd January, 1981 (1), and Munna and others etc., v. State of

U.P. and others, etc., (2) . . .

e s —— —

(1) AIR. 1982, S.C. 685.
(2) ALR. 1982, S.C. 806.
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(4) The term “child” has been defined under section 3(c) of the
Act which reads:

“ ‘child’ means a person under the age of 16 years and when
used with reference to a child sent to a certified school
applies to that child during the whole period of his deten-
tion, notwithstanding that the child may have attained
the -age of 16 years.”

© (5) The petitioner being 14 years of age when he committed the
offence of murder on December 14, 1979, shall be treated as a
child.

(6) Section 35 of the Act relates to the methods of dealing with
children charged with offences. The relevant part of this section
reads: :

“Where a child charged with any offence is tried by any Court,
and the Court is satisfied of his guilt, the Court shall take
into consideration the manncr in which, under the pro-
visions of this or any othcr Act enabling the Court to deal
with the case, the case should be dealt with, namely,
whether— '

(a) by discharging the offender after due admonition; or

(b) * . * * # *
“(0) * % * * *
(d) * * * * *

(e) by sending the offender to a certified school, or

(f) * * * #* *

® * Tk * * *v

(h) where the offender is a child of fourteen years or up-
wards to whom the proviso to section 27 applies, by

sentencing him to imprisonment; or

(i) by dealing with the case in any other manner in which it
may legally be dealt with:

ik |: b AN (RN A 1|I'WI A IR SRR L |
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Provided that nothing in this secton shall be construed as

(7) Secti

~ authorising the Court to deal with amy case in any

manner in which it could not deal with the case apart
from this section.

ction 34 deals with the detention in the case of certain

ci;imes committed by children. It reads :

“(1)

When a child is found to have committed an offence of
so serious a nature that the Court is of opinion that no
punishment which, under the provision of this Aet, it is
authorised to inflict is sufficient, the Court shall order
the offender to be kept in safe coustody in such place or
manner as it thinks fit and report the case for the orders
of the State Government.

, ;(2‘) Notwithstanding the provisions of section 27, the State

Government may order gny such child to be detained in’
such place and on such conditions as it thinks fit, and

while so detained the child shall be deemed to be in legal
custody: .

[

Proifided that no period of detention so ordered shall exceed -

the maximum period of imprisonment to which the child
could have been sentenced for the affence committted.”

(8) The High Court in Criminal Appeal No. 400-DB of 1961,
decided on November 9, 1981, exercising the power under section::
34(1) of the Act sent the case of the petitioner to the State Gowvern-

ment for

orders. The' State Government passed the impugned

order, dated January 7, 1982, (P.3) in exercise of the power confen‘ed "
under section 34(2) of the Act.

_ ..(.9) Section 42 and the reievant pa!:t of section 43 reads:

- 49

Period’ of detention.—The perid for which a child or
youthful offender is to be detained in a certified school
shall be specified in the order irn pursuance of which he is

. sent there and shall be sueh period not being less than-

. two years in the case of a youthful offender who at the'

date of the order is over the age of fifteen years and three .
years in the ease of other youthful offenders as the Court

t
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may deem proper for his teaching and training but not

in any case extending beyond the time when he will, in

the opinion of the Court, attain the age of elghteen years.
43. Discharge.and transfer :—

(1) The State Government may at any time order a child or
youthful offender to be discharged from a certified
school, either absolutely or on such conditions as the
State Government approves.

(2) The State Government may order a youthful offender
- over the age of sixteen years detained in a certified
school to be transferred in the interest of discipline or
for other special reasons to a Borstal School, estab-
lished under the Punjab Borstal Act, 1926:

Provided that the whole period of the detention of the child
or youthful offender shall not be increased by the
transfer.

* * * * %77

*(10) Mr. Brar, Assistant Advocate-General, Punjab, has argued
that the limit of 18 years for detention of a child prescribed under
section 43(2) read with section 42 cannot be extended to a child
transferred to the Borstal School in pursuance of an order passed
by the State Government under section 34(2). The proviso to sec-
tion 43(2) shall apply only where the child has been sent to the
Certified School by the Court under secion 35(e). The petitioner was
not sent to the Certified School by the Court under section 35(e) of
the Act. The petitioner was in fact ordered to be detained in the
Certified School till he attained the age of 18 years by the State”
Government under section 34(2) of the Act. The power of the State
Government under section 34(2) of the Act to order the detention
of a child beyond the age of 18 years in a Borstal School does not -
stand curtailed by ordering his detention in a Certified School
till he attained the age of 18 years. The contention of the learned
Assistant Advocate-General must prevail.

(11) The Court trying a child can direct that he be detained in
a Certified School under section 35(e) of the Act. The child can be
detained in a Certified School by the Court till he attains the age of
18 years. After the child so detained in a Certified School has
attained the age of 16 years he can be transferred to the Borstal
Sihool by the State Government under section 43(2). The proviso to
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section 43(2) will apply only to a case in which the child- has been
,sent to a Certified School by the Court under section 35(e) and the
State ‘Government in exercise of powers under sectlon 43(2) transfers
" him to a Borstal School after he attains the age ‘of 16 -years. The
proviso to section 43(2) shall have no application where a child is
ordered to be detained in a Certified School but by the State Govern-
ment under section 34(2) of the Act.

(12) The learned counsel for the petmoner has argued that the
High Court in Criminal Appeal No. 400-DB of 1981, decided on
November 9, 1981, certified that the petitioner is not so unruly or
of so depraved a character that he is not a fit person to be sent to a -
Certified School. The petitioner having been sent fo a Certified
School though by the State Government under ' section 34(2), his
detention could not be extended beyond the age of 18 years by
the impugned order P.3. The contention is withotit merit. The
observations of the High Court in Criminal Appeal No. 400-DB of
1981 regardmg the petitioner being not so unruly or so depraved a
character are hardly relevant in the context of his detention ordered
by the State Government under section 34(2) beyond-the age of 18
-years even by sending him to a Certlﬁed SChbol t111 he attained thaf_
age. ‘
- .(13) The ratio of Jayendras case (supra) "and Munnd’s case
(supra) is neither - relevant nor applicable to the facts of the
instant case. In-Criminal Revision No. 31 . of: 1981 decided on
January 22, 1981, the child convicted had been sent to the Certlﬁed'
School by the Court and not by the Staté Government under sec-
tion 34(2) of the Act. The ratio of this authorlty can also be not
pressed to the advantage of the pet1t10ner

(14) In view of discussion above, the’ petltlon fa11s and 1s d1s-
mIssed with no order’ as to costs. g .

NKS

fa oo

v Before D. S. Tewatia & Surmdev Smgh JJ.
ORIENTAL FIRE & GENERAL INSURANCE .CO. LTD
CHANDIGARH ——Appella'nt
_ versus.
SMT BEASA DEVI AND OTHERS —ReSpondents
First Appeal from Order No. 452 of 1984
‘September: 27, 1984 - '

Motor Vehicles Act IV of 1939)--Sectione 92-4, 92B 92E
93(ba), 94, 95, 96 and 110-B—Motor accidént resulting in. the. death



